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In January 1998, plaintiff Leo Guilbeault filed a conplaint
agai nst defendant R J. Reynol ds Tobacco Conmpany. Thereafter,
def endant noved to dism ss the conplaint on the ground that it
viol ated Federal Rules of Civil Procedure 8(a)(2), requiring that
the conplaint set forth “a short and plain statenent of the
clainf,]” and 8(e)(1), requiring the pleading to be “sinple,
concise, and direct.” Defendant’s notion was granted and
plaintiff was given leave to file an anended conpl ai nt.
Plaintiff then filed the First Amended Conpl aint which is now
under scrutiny in this Court. Defendant has noved to dism ss the
Complaint inits entirety for failure to state a clai mupon which
relief can be granted pursuant to Federal Rule of Cvil Procedure
12(b)(6). Plaintiff has opposed the notion.

This Court initially referred the matter to U S. Magistrate



Judge Robert W Lovegreen pursuant to 28 U. S.C. 8§
636(b) (1) (B)(1994). Judge Lovegreen issued a Report and
Recomendati on, concludi ng that defendant’s notion should be
granted in part and denied in part. After a de novo review, this
Court concludes that defendant’s notion to dism ss should be
granted as to all clainms. However, plaintiff will be given the
opportunity to file a second anended conpl aint consistent with

t hi s opi ni on.

| . Backgr ound

Plaintiff, a resident of Rhode Island, began buying and
snoki ng Canel brand cigarettes in 1951. |In 1997, he was
di agnosed with lung cancer. He maintains that his |ung cancer
was caused by his snmoking. In January 1998, plaintiff filed a
conpl ai nt agai nst defendant, the conpany that designs,
manuf actures, sells and distributes Canel brand cigarettes. The
Conmpl aint was thirty-two pages | ong and contained references to
nore than fifty docunents. Defendant noved to dismss the
Complaint claimng that it violated the dictates of Rule 8, which
requires concise pleading. The notion to dismss was granted and
plaintiff was given tinme to anend the Conplaint. Thereafter,
plaintiff filed a First Anended Conplaint, which is the subject
of the present notion.

The First Anended Conplaint is twenty-one pages |ong and

does not contain references to many of the previously nentioned



docunents. However, as Judge Lovegreen noted, it still appears
to contain an enornous anmount of material that is extraneous to
plaintiff’s clains. This may be because, as plaintiff’s counsel
admtted at oral argunent, it was “nodeled after” a simlar
conplaint filed in Florida. Wile this Court appreciates the
need for efficiency in drafting conplaints, it cautions attorneys
for suit filers that a conplaint should be tailored to the

gri evances and facts pertaining to the individual filing the
conplaint. In any event, defendant has not brought another Rule
8 notion to dismss and this Court will go forward with an

anal ysis of the First Anended Conpl aint.

The First Anended Conplaint (after one wades through excess
verbi age) alleges three theories of recovery: 1) strict product
ltability, 2) negligence and 3) conspiracy. The strict liability
claimis based on the all eged defective design of defendant’s
cigarettes and on defendant’s failure to warn of the dangers of
snoki ng. The negligence claimis also based on defective design
and failure to warn with the additional claimthat defendant’s
cigarettes were negligently manufactured. The conspiracy claim
rests mainly on allegations of fraud.

Def endant has noved to dism ss the whole First Amended
Complaint for failure to state any cl ai mupon which relief can be
granted. Specifically, defendant contends that plaintiff’s

design defect and failure to warn clains fail because the dangers



of snoki ng have been “common know edge” for sone period of tine,
thus rendering cigarettes not unreasonably dangerous as a matter
of law. In the alternative, defendant argues that plaintiff’s
design defect clains fail as a matter of |aw because plaintiff
has not alleged a safer feasible alternative design and that
plaintiff's failure to warn clains fail because they are
preenpted by federal law. In addition, defendant argues that
plaintiff’s negligent manufacturing claimfails because plaintiff
has failed to allege a necessary elenent of that claim nanely, a
deviation fromdefendant’s standard cigarette design. Finally,
def endant argues that plaintiff’s conspiracy claimfails because
the underlying intentional tort of fraud was not pleaded with
particularity as required by Federal Rule of G vil Procedure 9(b)
and because plaintiff has not alleged justifiable reliance on
specific m srepresentations.

This nmatter was referred to Magi strate Judge Lovegreen and
he made the foll ow ng recommendations: 1) defendant’s notion to
di sm ss the design defect and failure to warn cl ains based on the
“common knowl edge” doctrine should be denied, 2) defendant’s
nmotion to dism ss the design defect clains on the ground that
plaintiff has failed to allege a safer feasible alternative
desi gn shoul d be denied and, further, that defendant’s attorneys
shoul d be sanctioned under Federal Rule of G vil Procedure 11 for

m srepresenting Rhode Island |aw on this issue, 3) plaintiff’s



failure to warn clains are preenpted by federal |aw insofar as
they are based on conduct subsequent to 1969, but they shoul d not
be di sm ssed because the clains are based on pre-1969 conduct, 4)
defendant’s notion to dism ss the negligent manufacturing claim
shoul d be granted and 5) defendant’s notion to dismss the
conspiracy cl aimbased on a violation of Rule 9(b) should be
granted, but dism ssal should be w thout prejudice to allow
plaintiff to replead that claimwth particularity.

Def endant has objected to the Report and Recommendati on.
See 28 U.S.C. 8 636(b)(1)(C)(1994). Plaintiff has not.

After a de novo review, this Court grants defendant’s notion
to dismss the strict liability and negligence clainms based on
t he “common know edge” doctrine and grants the notion to dism ss
t he conspiracy/fraud claimbased on plaintiff's failure to conply
with Rule 9(b). This Court concludes, however, that plaintiff
may anmend the conplaint to attenpt to state a clai mon which
relief could be granted consistent with the reasoni ng bel ow
Finally, this Court declines to adopt the Magi strate Judge’s
recommendation to sanction defendant’s |awers for their
argunents regarding the requirenent of pleading a safer feasible
alternative design

1. Applicable Law

A. St andard of Revi ew

In ruling on a notion to dismss, the Court construes the



conplaint in the light nost favorable to plaintiff, taking al
wel | - pl eaded al l egations as true and giving plaintiff the benefit

of all reasonable inferences. See Fiqueroa v. Rivera, 147 F.3d

77, 80 (1st Cir. 1998). Dismssal under Rule 12(b)(6) is
appropriate only if "it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would

entitle himto relief." Conley v. Gbson, 355 U S. 41, 45-46

(1957). However, “mninmal requirenents are not tantanount to

nonexi stent requirenments.” Gooley v. Mbil QI Corp., 851 F.2d

513, 514 (1st Cr. 1988). The standard “does not nean...that a
court nust (or should) accept every allegation made by the
conpl ainant, no matter how conclusory or generalized
...."[E]npirically unverifiable conclusions, not ‘logically
conpel l ed, or at |east supported, by the stated facts,’ deserve

no deference.” United States v. AVX Corp., 962 F.2d 108, 115

(st Cir. 1992)(citations omtted).

Recomrendat i ons made by nagi strate judges on dispositive
pretrial notions, such as a 12(b)(6) notion, are reviewed de novo
by the district court. See Fed. R Gv. P. 72(b).

I n maki ng a de novo determ nation, the district court "may
accept, reject, or nodify the recommended deci sion, receive
further evidence, or reconmmt the matter to the magi strate judge
wth instructions." Fed. R Cv. P. 72(b); see also 28 U S. C

8 636(b)(1)(C(1994). In reviewing a nagi strate judge's



recommendations, the district court nust actually review and
wei gh the evidence presented to the nagi strate judge, and not
merely rely on the magistrate judge's report and recomendati on.

See United States v. Raddatz, 447 U. S. 667, 675 (1980); GG oiosa

v. United States, 684 F.2d 176, 178 (1st Cr. 1982).

B. Strict Product Liability
Rhode |sl and has adopted the |l aw of strict product liability
set forth in the Restatenent (Second) of Torts 8 402A (1965).

See Ritter v. Narragansett Elec. Co., 283 A 2d 255, 261-63 (R I.

1971). Section 402A provides:

Special Liability of Seller of Product for
Physical Harmto User or Consuner

(1) One who sells any product in a defective
condi ti on unreasonably dangerous to the user
or consuner or to his property is subject to
l[tability for physical harmthereby caused to
the ultimte user or consunmer, or to his
property, if

(a) the seller is engaged in the
busi ness of selling such a product, and

(b) it is expected to and does reach the
user or consumer w thout substantial change
in the condition in which it is sold.
(2) The rule stated in Subsection (1) applies
al t hough

(a) the seller has exercised al
possi ble care in the preparation and sal e of
hi s product, and

(b) the user or consuner has not bought
the product fromor entered into any
contractual relation with the seller.

Rest at enent (Second) of Torts 8 402A (1965). For a plaintiff to
prevail in such a case, he or she nust prove:

(1) that there was a defect in the design or

7



construction of the product in question; (2)
that the defect existed at the tinme the
product |left the hands of the defendant; (3)
that the defect rendered the product

unr easonably dangerous...; (4) that the
product was being used in a way in which it
was intended at the tine of the accident; and
(5) that the defect was the proxi mate cause
of the accident and plaintiff’s injuries.

Crawford v. Cooper/T. Smth Stevedoring Co., Inc., 14 F. Supp.2d

202, 211 (D.R 1. 1998). See also Parrillo v. Groux Co., Inc.

426 A 2d 1313, 1316 (R 1. 1981).

Rhode Island enpl oys the “consuner-expectation” test to

determine if a product is defective, Castrignano v. E. R Squibb &

Sons, Inc., 546 A 2d 775, 779 (R 1. 1988), which requires that it

be “*in a condition not contenplated by the ultimte
consuner[.]’” Ritter, 283 A 2d at 262 (quoting Restatenent
(Second) of Torts 8 402A cnt. g (1965)). A product is

“unr easonably dangerous” if there is “a strong |ikelihood of
injury to a user who was unaware of the danger in utilizing the
product in a normal manner[.]” GCrawford, 14 F. Supp.2d at 211

See also Ritter, 283 A 2d at 263.

A product may be unreasonably dangerous due to one or nore
of three defects: design, marketing (failure to warn) or

manuf acturing. Castrignano, 546 A 2d at 779. A section 402A

cl ai m based on a failure to warn defect, however, is nore
properly anal yzed under a negligence reginme as discussed bel ow,

because the duty to warn exists only with regard to “dangers that

8



are reasonably foreseeabl e and knowabl e at the tine of

marketing.” 1d. at 782 (citing Thomas v. Amway Corp., 488 A. 2d

716, 722 (R 1. 1985)). See also Restatenent (Second) of Torts 8§

402A cnt. | (1965); DiPalma v. Westinghouse Elec. Corp., 938 F. 2d

1463, 1466 (1st Gr. 1991)(“It is clear under Rhode Island | aw
that the duty to warn, the violation of which is actionable by
means of the so-called strict liability cause of action, is
measured. .. by the sane standard as the duty to warn that is
enforceable in a negligence cause of action.”).

C. Negligence

The el enments of a section 402A claimand a negligence claim
based on a product defect overlap significantly, with the
negl i gence claimhaving the additional requirenent that the
def endant “knew or had reason to know...that [the product] was
defective in any manner.” Ritter, 283 A 2d at 259. 1In a
negligent failure to warn claim as discussed above, this
requi res that the defendant knew or had “‘reason to know that the
product poses a danger to consuners.’” DiPalm, 938 F.2d at 1466

(quoting Scittarelli v. Providence Gas Co., 415 A 2d 1040, 1043

(R 1. 1980)).
D. Conspiracy
A civil conspiracy claimrequires the specific intent to do

sonething illegal or tortious. See, e.qg., Fleet Nat’'l Bank v.

Anchor Media Television, Inc., 831 F. Supp. 16, 45 (D.R 1. 1993),




aff'd, 45 F.3d 546 (1st CGr. 1995); Stubbs v. Taft, 149 A 2d 706,

708-709 (R 1. 1959). G vil conspiracy is not an independent
basis of liability, but merely a neans of establishing joint
l[tability for tortious conduct. Thus, a civil conspiracy claim

requires a valid underlying intentional tort theory. See, e.qg.,

ERI Max Entertainnent, Inc. v. Streisand, 690 A 2d 1351, 1354

(R 1. 1997).

Plaintiff’s claimsounds in fraud. See First Amended
Complaint 7 4.1 (Defendant “participated in a civil conspiracy to
commt fraud by comm ssion and by om ssion”). To establish fraud
in Rhode Island, a plaintiff nmust show (1) a false or m sl eading
statenment of material fact that was (2) known by the defendant to
be false and (3) made to deceive, (4) upon which the plaintiff

relied to his detrinment. See National Credit Union Adnmn. Bd. v.

Reqgi ne, 795 F. Supp. 59, 70 (D.R 1. 1992)(citing B.S. Int'| Ltd.

v. Licht, 696 F.Supp. 813, 827 (D.RI. 1988)); MGovern v.

Crossley, 477 A 2d 101, 103 (R 1. 1984); Halpert v. Rosenthal,

267 A.2d 730, 733 (R I. 1970)).
Fraud can be grounded on either affirmative acts or

conceal ment. See Holnes v. Bateson, 434 F. Supp 1365, 1387

(D.RI. 1977), aff’d in part, rev'd on other grounds, 583 F.2d
542 (1st GCr. 1978). However, a claimbased on conceal nent w |

not lie absent a duty to speak. See Hone Loan and Inv. Assoc. V.

Paterra, 255 A 2d 165, 168 (R 1. 1969). Such a duty can arise if

10



a statenment is made w thout know edge of its falsity and the

fal sity subsequently beconmes known to the speaker. See MG nn v.

MG nn, 146 A 636, 638 (R 1. 1929).

Fraud is a state | aw cause of action and state | aw governs
the burden of proving fraud at trial. However, the procedure for
pl eading fraud in federal court in a diversity suit is governed

by the requirenents of Rule 9(b). See Hayduk v. Lanna, 775 F.2d

441, 443 (1st Cr. 1985). Rule 9(b) states: “In all avernents of
fraud or m stake, the circunstances constituting fraud or m st ake
shal|l be stated with particularity. Malice, intent, know edge,
and other condition of mnd of a person may be averred
generally.” Fed. R Cv. P. 9(b). The First Grcuit has
interpreted Rule 9(b) as requiring a plaintiff to identify “the
tinme, place, and content of the alleged false or fraudul ent

representations.” Powers v. Boston Cooper Corp., 926 F.2d 109,

111 (1st Cr. 1991). Wen a plaintiff clains that product
advertisement and pronotion led to his injury, he nust “identify
specific advertising he ha[s] seen and how it ha[s] affected

him” Smth v. Anheuser-Busch, Inc., 599 A 2d 320, 320 (R I

1991) (per curian).
[, Di scussi on

This matter is properly before the Court via diversity
jurisdiction. See 28 U S.C. 8§ 1332 (1994). There is no dispute

that Rhode Island | aw applies. Each of defendant’s objections to

11



the Report and Recommendation will be considered in turn.
A Strict Liability and Negligence C ains
Applicability of the “Conmmon Know edge” Doctri ne
As not ed above, a product is “unreasonably dangerous” if
there is “a strong likelihood of injury to a user who was unaware
of the danger in utilizing the product in a normal manner[.]”

Crawford, 14 F. Supp.2d at 211. See also Ritter, 283 A 2d at 263.

Consequently, “‘[t]he enphasis upon the |ikelihood of injury
takes into account the consuner’s or user’s know edge of

danger.’” Ritter, 283 A 2d at 263 (quoting Drummond v. Ceneral

Motors Corp., No. 771098 (Cal. Super. C. July 29, 1966)). It

foll ows that a product cannot be considered “unreasonably
dangerous” if its risks are “well known to any reasonable

consuner[.]” Jackson v. Corning d ass Wrks, 538 A 2d 666, 669

(R 1. 1988)(no strict liability for injury caused by toppling of
gl assware stack when it was comon know edge that stack wll fall
with lateral force and glass wll break). Invocation of this
principle has resulted in the devel opnment of a doctrine used to
defeat product liability based on the “comobn know edge” of the
product’s risks by the reasonable consuner. 1d. (citing Metal

W ndow Products Co. v. Magnusen, 485 S.W2d 355 (Tex. C v. App.

1972)). See also Anerican Tobacco Co. v. Ginnell, 951 S.w2d

420, 424 (Tex. 1997)(characterizing issue in product liability

action based on cigarettes as whether or not the “common

12



know edge defense” applied). Because the elenents of the clains
are simlar as discussed above, the “commobn know edge” doctri ne
wi Il bar both strict liability and negligence actions based on
product defects.

The comrents to Section 402A of the Restatenent (Second) of
Torts incorporate this principle. Comrent i, which describes the
term “unreasonably dangerous,” states: “The article sold nust be
dangerous to an extent beyond that which woul d be contenpl ated by
the ordi nary consunmer who purchases it, with the ordinary
know edge common to the community as to its characteristics.”
Rest at enent (Second) of Torts 8 402A cmt. i (1965). Comment |,
whi ch addresses failure to warn clains, states: “[A] seller is
not required to warn with respect to products, or ingredients in
them which are only dangerous, or potentially so, when consuned
in excessive quantity, or over a long period of tinme, when the
danger, or potentiality of danger, is generally known and
recogni zed.” Restatenent (Second) of Torts § 402A cnmt. j (1965).

See also Ammay, 488 A 2d at 722 (adopting comrent j in Rhode

| sl and) .

Plaintiff’s pleading essentially alleges that defendant’s
cigarettes were unreasonably dangerous and caused plaintiff’s
i njury because they “cause, or contribute to in substanti al
fashion,” a variety of human illnesses and injuries, including

lung cancer. See First Anended Conplaint § 1.5. Plaintiff

13



asserts that this allegedly unreasonabl e dangerousness is caused
by all three types of defects: design, manufacturing and
marketing (failure to warn). Defendant argues that the health

ri sks of snoking and particularly the risk of cancer were, during
the tine periods relevant to this lawsuit, “comon know edge”
such that cigarettes cannot be found “unreasonably dangerous” as
a matter of law. As this is a notion to dismss and not a notion
for summary judgnent, defendant essentially asks this Court to
take judicial notice of this fact.

A federal court may take judicial notice of a fact when it
is “not subject to reasonable dispute in that it is either (1)
generally known within the territorial jurisdiction of the trial
court or (2) capable of accurate and ready determ nation by
resort to sources whose accuracy cannot reasonably be
guestioned.” Fed. R Evid. 201.

Whet her the common know edge doctrine defeats plaintiff’s
strict liability and negligence clains as a matter of law is an
issue of first inpression in Rhode Island. Oher courts
considering the issue have reached varied concl usions regarding
when, if at all, assorted risks, particularly general disease-
related risks and risks of addiction, associated wth snoking
became conmon know edge. The Northern District of GChio, applying
Chio law, has been particularly active in dismssing snokers’

clains under Rule 12(b)(6) based on the commobn know edge of

14



health risks associated with snoking since at | east 1966 and as

far back as 1940. See Hollar v. Philip Mrris Inc., 43 F. Supp. 2d

794, 807 (N.D.Chio 1998)(dismssing two plaintiffs’ product
liability clainms, who began snoking in 1968 and 1971
respectively, because “[t]he case lawis well settled that the
heal th hazards of snoking were within the ordinary citizen's

‘common knowl edge’” at that tinme); Jones v. Anerican Tobacco Co.,

17 F. Supp.2d 706, 718 (N.D. Chio 1998) (concluding that the health
ri sks of cigarettes becane common know edge in 1966 and

di sm ssing under 12(b)(6) clainms of a plaintiff who began snoking
in 1968, as well as those of a plaintiff who snoked from 1954-
1990 because cigarettes could not be considered unreasonably
dangerous for the mapjority of the tinme that plaintiff snoked);

Paugh v. R J. Reynolds Tobacco Co., 834 F. Supp. 228, 230-231

(N.D. Chio 1993)(dismssing clains of plaintiff who snoked from
1940- 1990 because “[t] he dangers posed by tobacco snoki ng have
| ong been within the ordinary know edge conmon to the
comunity”).

Courts in other jurisdictions, however, have refused to

di sm ss based on the common know edge rule. See H Il v. R J.

Reynol ds Tobacco Co., 44 F. Supp.2d 837, 844-845 (W D. Ky.
1999) (appl yi ng Kentucky | aw) (refusing to take judicial notice of
t he common know edge of the health risks of snoking before 1969,

the relevant tine period for plaintiff's failure to warn cl ai ns,

15



and thus denying notion to dismss); Thomas v. R J. Reynolds

Tobacco Co., 11 F. Supp.2d 850, 852-853 (S.D. M ss. 1998) (appl yi ng

M ssissippi |law)(admtting in a footnote that the M ssissipp
Suprene Court “would find that the dangers of snoking have | ong
been known to the community[,]” but refusing to dism ss design
defect claimbecause plaintiff was alleging that nicotine |evels
had been mani pul ated in defendant’s cigarettes, thus renoving
their risks fromthe community’s comon know edge).

| ndeed, there has been di sagreenent even at the sunmary

j udgnent stage of the proceedings. See, e.q., Ginnell, 951

S.W2d at 424 (applying Texas |law) (granting sunmary judgnment to
def endant on clainms based on failure to warn of health risks of
snoki ng since 1952 because the general ill-effects of snoking
were comon know edge at that time, but refusing to grant summary
j udgnent on clains based on failure to warn of addictive nature
of cigarettes because there was an issue of fact as to when the

addictive qualities of cigarettes became comobn know edge).! See

The Court’s hol ding regarding the addictive nature of
ci garettes, however, has been superseded by statute as stated by
the Fifth Grcuit in Sanchez v. Liggett & Myers, Inc., 187 F.3d
486, 490 (5th Cr. 1999). 1In 1993, after the lawsuit in Ginnel
was filed, the Texas l|legislature codified comment i to Section
402A of the Restatenent (Second) of Torts to preclude product
l[iability actions based on cigarettes. See id. at 489. The
Sanchez Court held that the statute superseded the Ginnel
Court’s holding regarding the addictive nature of cigarettes
because the plain | anguage of the statute and its |l egislative
hi story established that the Texas legislature did not intend to
di stingui sh between general health dangers and addi ctive dangers
of snoki ng when assessing “comon know edge.” See id. at 490.

16



also Allgood v. RJ. Reynolds Tobacco Co., 80 F.3d 168, 172 (5th

Cir. 1996), cert. denied, 519 U S. 930 (1996) (appl yi ng Texas

law) (affirm ng grant of summary judgnent to defendant on
“Il'ifetime snoker’s” failure to warn claimfor failure to conply
wWth statute of limtations, but noting in dicta that claimcould
alternatively be dismssed under “commobn know edge” theory, as
“the dangers of cigarette snoking have | ong been known to the

communi ty”)(citing Roysdon and Paugh); Roysdon v. R J. Reynolds

Tobacco Co., 849 F.2d 230, 236 (6th G r. 1988) (applyi ng Tennessee

I aw) (appl yi ng common know edge doctrine to affirm grant of
summary judgnent to defendant on plaintiff’s product liability

cl aims spanning 1974-1984, citing with approval the district
court’s observation that “‘tobacco has been used for over 400
years....Knowl edge that cigarette snoking is harnful to health is
w despread and can be considered part of the common know edge of

the community’ ”); Insolia v. Philip Mrris Inc., et al, 53

F. Supp. 2d 1032, 1040 (WD.Ws. 1999) (appl ying W sconsin
law) (granting summary judgnment to defendants on plaintiffs’, who
began snoking in 1935, 1952 and 1953, design defect clains based
on both general health risks associated with snoking and

addi ctive risks, apparently assum ng that general health risks

The Court then relied on the Giinnell Court’s determ nation that
t he dangers of snoking have been known since at |east 1952 to

di smi ss under the statute the product liability claimof a
plaintiff who had snoked since 1957. See id. at 490-491.
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wer e common know edge and explicitly holding that plaintiffs had
not produced adm ssi ble evidence to create a genui ne issue of
fact as to whether addictive risks of snoking were common

knowl edge). But see Burton v. R J. Reynolds Tobacco Co., 884

F. Supp. 1515, 1526 (D. Kan. 1995) (appl yi ng Kansas |l aw)(refusing to
grant summary judgnment to defendants on plaintiff's failure to
warn clains dating back to 1954 because a factual issue existed
as to whether consuners had know edge of all the dangers of
snoking, in particular addictive dangers, at that tine); Rogers

v. R J. Reynolds Tobacco Co., 557 N E.2d 1045, 1054-1055

(I'nd. Ct.App. 1990)(citing Roysdon approvingly for the proposition
that the health risks of snoking have been known for sone tine
but refusing to grant summary judgnent on product liability
clainms dating back to 1953 because an issue of fact existed as to
whet her there is a state of common know edge regardi ng the
addictive qualities of cigarettes).

To summari ze, nost of the courts considering the common
know edge of the general disease-related health risks of snoking
have pl aced comon know edge at |east at 1966 and sone before.
Most courts that have refused to apply the doctrine to those tine
peri ods have distingui shed between conmon know edge of the
general health risks of snoking, which they acknow edge accrued
earlier, and common know edge of cigarettes’ addictive nature,

whi ch sonme suggest may still be disputed. See Thonms, 11
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F. Supp. 2d at 852-853; Burton, 884 F.Supp. at 1526; Ginnell, 951
S.W2d at 424; Rogers, 557 N.E. 2d at 1055. Cf. Hill, 44

F. Supp. 2d at 844. Thus, clains like the one in this case

all eging that cigarettes are unreasonably dangerous because they
cause various diseases including |lung cancer have been di sposed
of as a matter of law nore often than clains alleging

unr easonabl e dangerousness due to their addictive nature.

O course, none of those cases is binding on this Court. It
is with the background of this burgeoning area of the |aw,
however, that this Court considers the issue.

Def endant first argues that comment i to Section 402A
precludes on its face plaintiff's strict liability and negligence
claims because it establishes that cigarettes are not
“unreasonabl y dangerous.” Specifically, defendant relies on the
foll ow ng passage:

Good whi skey is not unreasonably dangerous nerely

because it will nake sone people drunk, and is

especi al |y dangerous to al coholics; but bad

whi skey, contai ning a dangerous anount of fusel

oil, is unreasonably dangerous. Good tobacco is

not unreasonably dangerous nerely because the

effects of snoking may be harnful; but tobacco

cont ai ning sonething |ike marijuana nay be

unr easonabl y dangerous. Good butter is not

unr easonabl y dangerous nerely because, if such be

the case, it deposits cholesterol in the arteries

and |l eads to heart attacks; but bad butter,

contam nated with poisonous fish oil, is

unr easonabl y danger ous.

Rest at enent (Second) of Torts 8§ 402A cnt. i (1965). This Court

rejects defendant’s argunent for two reasons.
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First, although the Rhode Island Suprene Court has adopted

several of the comments to the Restatenent, see Castri gnano, 546

A.2d at 780 (comment k); Ammay, 488 A 2d at 722 (coment j);

Bri nbau v. Ausdal e Equi p. Rental Corp., 440 A 2d 1292, 1297

(R1. 1982) (comment f); Romano v. Westinghouse Elec. Co., 336

A. 2d 555, 558 (R 1. 1975)(coment m; Ritter, 283 A 2d at 262-
263 (comment g), it has not explicitly adopted, nor even

di scussed, comment i. This Court acknow edges, however, that
adoption of coment i is not unlikely given Rhode Island s

wi |l lingness to adopt other comments. See Ritter, 283 A 2d at

262 (“We direct attention to the fact that 8 402A i s acconpani ed
in the Restatenent...by a conprehensive conmmentary as to its

nmeani ng and application.”). But see Castrignano, 546 A 2d 782

(adopting comment k only as an affirnmative defense).
Neverthel ess, even if this Court were to predict that the
Rhode Island Suprene Court would adopt comment i, plaintiff’s
cl aimwoul d not necessarily be barred. Several courts
considering this issue have held that, because cigarettes are
manuf act ured products and not raw tobacco, coment i “does not,
as a matter of law, renove all clains of defective tobacco
products fromthe operation of Section 402A.” Burton, 884

F. Supp. at 1522. See also Wtherspoon v. Philip Morris Inc., 964

F. Supp. 455, 466 (D.D.C. 1997)(citing Burton); Rogers, 557 N E. 2d

at 1053 n.8. For exanple, at |east one court has recogni zed that

20



design defect clains that allege the deliberate addition of
har nful substances beyond those naturally occurring in tobacco
disqualify cigarettes as “good tobacco” and thus would allow a
finding that they are defective and unreasonably dangerous.
Thomas, 11 F. Supp.2d at 852-853.

Furthernore, this Court is aware of no case that has
di sm ssed a cigarette product liability claimsolely on the basis
of the | anguage contained in cooment i. The cases cited above
t hat have di sm ssed such clains have first conducted an anal ysis
of the specific risks clained by plaintiff to have caused his or
her injury and whether those risks were “comon know edge” during

the relevant tine period. See, e.qg., Sanchez, 187 F.3d at 490-

491; Hollar, 43 F. Supp.2d at 806-807; Jones, 17 F.Supp.2d at 716-
718; Paugh, 834 F.Supp. at 230-231. This Court will do the sane
instead of blindly applying comment i to bar plaintiff’s clains
as def endant suggests.

Def endant next argues that this Court has “approved” the
line of cases that have applied the comobn know edge doctrine to
bar snokers’ clainms originating as far back as the 1940's and

1950’ s. | ndeed, in Arnold v. RJ. Reynolds Tobacco Co., 956

F. Supp. 110, 115 n.8 (D.R 1. 1997), this witer cited A lgood, 80
F.3d at 172, for the proposition that the “‘dangers of cigarette
snoki ng have | ong been known to the conmmunity.’”” In that case,

this Court determned that a “di scovery” rule was appropriate
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when applying the statute of limtations in a cigarette product
liability case and the reference to Allgood was nmade not in the
hol ding of the Court, but in an attenpt to explain at what point
a snoker should normally draw the connection between an injury
and the plaintiff’s use or exposure to cigarette snoke. See id.
Thus, al though suggestive, this statenent alone clearly cannot be
relied upon in this case where such a conclusion wll have the
effect of termnating plaintiff’s |awsuit.

However, after thoroughly reviewng the facts regarding the
evol ution of the public’ s know edge of snoking-rel ated dangers,
this Court is satisfied that it can take judicial notice of the
community’s common know edge of the general disease-related
health risks associated with snoking, including the risk of
contracting cancer, as of 1964.

In 1962, President Kennedy approved the formation of an
advi sory conmmttee to investigate the health i ssues concerning
snoki ng. See Snoking and Health, Report of the Advisory
Committee to the Surgeon General of the Public Health Service at
7-8 (U.S. Dep’'t of Health, Educ. & Welfare 1964) ("“1964 Advi sory
Commttee Report”). |In January 1964, the Advisory Conmttee
i ssued a 387-page report, which concluded, anong other things,
that snmoking is “causally related to lung cancer in nen[.]” 1d.
at 31.

The federal governnent reacted inmmediately to the Report.
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The Federal Trade Conm ssion pronul gated regul ati ons that would
have required a warning to be placed on cigarette packages and in
advertisenents that “snoking is dangerous to health and may cause
death from cancer and ot her diseases.” 29 Fed. Reg. 8324, 8325
(1964). In addition, a nunber of states proposed |laws to govern
the sale, advertising and | abeling of cigarettes. See 111 Cong.
Rec. 13,901 (1964)(statenent of Sen. Mbss).
Before these efforts took effect, however, Congress passed

the Federal G garette Labeling and Advertising Act, Pub. L. No.

89-92, 79 Stat. 282, codified as anended, 15 U.S.C. 88 1331-1341

(1994) (“Labeling Act”), which required all cigarette packages to
contain the warning: “Caution: C garette Snoking May Be Hazar dous
to Your Health.” The main purpose of the Labeling Act was to
adequately informthe public about the dangers of cigarette
snoking and to protect the national econony fromthe inposition
of diverse and confusing warning requirenments regarding
cigarettes. See id. In 1969, Congress enacted the Public Health
Cigarette Snoking Act of 1969, Pub. L. No. 91-222, 84 Stat. 87,

codified as anended, 15 U. S.C. 88 1331-1341 (1994) ("1969 Act”),

whi ch anmended the Labeling Act to require the now famliar
war ni ng: “The Surgeon CGeneral Has Determ ned That Cigarette
Snoking i s Dangerous to Your Health.”

The Anerican Law Institute also reacted to the 1964 Advisory

Comm ttee Report by adopting Section 402A of the Second
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Restatenent of Torts, including comment i which acknow edges the
“harnful ” effects of snoking, on May 22, 1964, five nonths after
the Report’s release. See Restatenent (Second) of Torts 8 402A
(1965). Al though, as discussed above, the comment is not
di spositive on the issue of common know edge, the timng of its
adoption is certainly relevant to the question of when a
consensus forned regarding the risks of snoking.

Publicity surrounding the 1964 Advisory Conmttee Report and
reactions to it was “ubiquitous.” Paul G Crist and John M
Maj oras, The “New Wave in Snoking and Health Litigation-Is
Anything Really So New?, 54 Tenn. L. Rev. 551, 557 (1987)(“Cri st
and Majoras”). As such, the Report has been referred to as “the
foundati on of the nodern anti-snoking novenent.” Matthew
Bal dini, The G garette Battle: Anti-Snmoking Proponents Go For The
Knockout, 26 Seton Hall L. Rev. 348, 349 (1995). See also 111
Cong. Rec. 13,900 (1964) (statenent of Sen. Mss) (" The extensive
news coverage [of the 1964 Advisory Commttee Report] nmade it
virtually inpossible for any of us to ignore the findings, and
the stature of the highly conpetent and unbi ased comm ttee was
such that there could no | onger be any reasonabl e dispute
concerning the evidence linking cigarette snoking to |ung cancer
and other major illnesses.”). The profound societal inpact of
the Advisory Commttee’s Report is evidenced by the fact that

nearly one in four adult nen gave up snoking in 1964. See H R
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Rep. No. 449, 89th Cong., 1st Sess. 3 (1965), reprinted in 1965

US CC AN 2350, 2352. See also Paul Raeburn, 26% of Anericans
Still Snmoke 30 Years After Surgeon CGeneral’s Report, Chi. Trib.

Jan. 10, 1994, available in 1994 W. 6511369 (recogni zing that the

1964 Surgeon Ceneral’s report generated hei ghtened public concern
and awar eness and caused a 20% decrease in cigarette
consunption).

This Court is satisfied that, after the extensive publicity
surroundi ng the 1964 Advisory Conmttee Report’s unequivocal
concl usi on that snoking causes cancer, all reasonabl e consuners
shoul d be charged with this know edge. The Court notes that
there is extensive evidence that the health dangers of snoking

were well known even before 1964, see generally Crist and

Maj oras, and thus a nore expansive application of the common
know edge doctrine may well be available on a notion for summary
j udgnent. However, because of the severity of the result on a
nmotion to dismss, this Court will Iimt judicial notice of the
common know edge doctrine at this stage of the proceedings to
1964.

Havi ng found 1964 to be the pivotal date, the question now
is howto apply it to this case. Plaintiff began snoking in
1951; therefore, plaintiff is not precluded as a matter of |aw
fromasserting product liability for the period from 1951- 1964,

at | east on the basis of the common know edge doctrine. However,
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in addition to successfully pleading that cigarettes are

unr easonabl y dangerous, plaintiff nust also allege that the
defect in the product proximately caused his injury. See
Crawford, 14 F.Supp.2d at 211. In his conplaint, plaintiff nmakes
a general allegation of causation, stating: “As a direct and
proximate result of plaintiff’s use of the defendant’s cigarette
products, plaintiff suffered bodily injury, to wit: lung cancer.”
First Amended Conplaint § 1.15. This general allegation was
asserted presunmably under the assunption that plaintiff’s 46
years of snoking would be considered relevant to causati on.
Because of the Court’s ruling today, 33 of those years are no

| onger relevant and plaintiff is obliged to allege that his 13
years of snmoking from 1951-1964 caused his 1997 cancer. As noted
above, this Court need not accept conclusions “not ‘logically
conpelled[.]’” AVX Corp., 962 F.2d at 115 (citation omtted).
Consequently, this Court concludes that causation is not properly
pl eaded as it now stands and grants the notion to dismss. See
Jones, 17 F.Supp.2d at 718 (although not specifically addressing
t he causation issue, dismssing under Rule 12(b)(6) clains of
plaintiff who snoked from 1954-1990 where court found “common
know edge” of health risks as of 1966). However, this Court wl|
give plaintiff the opportunity to anmend his conplaint to nmake
such an assertion if he can find a nedical expert to support his

position or he is willing to risk sanctions under Federal Rule of
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Gvil Procedure 11 at a later tine.?

Al t hough this holding disposes, for now, of plaintiff’s
strict liability and negligence clains, this Court will address
defendant’s alternative grounds for dism ssal of these clains so
that it will not face these issues again should plaintiff draft a
second anended conpl ai nt.

Preenption

Def endant argues in the alternative that plaintiffs’ failure
to warn clainms are preenpted by the 1969 Act, 15 U S.C. 88 1331-
1340. This issue was squarely addressed by the Suprene Court in

Cpollone v. Liggett Goup, Inc., 505 U S 504 (1992). 1In

G pollone, the Court held that the 1969 Act expressly preenpts
all common law clainms that cigarette “advertising or pronotions
shoul d have included additional, or nore clearly stated,
warnings[.]” 1d. at 524 (plurality opinion); id. at 548-549

(Scalia, J., concurring in the judgnment in part and dissenting in

2To the extent plaintiff is basing his claimon the
addi ctive nature of cigarettes, as counsel seened to assert at
oral argument, he faces simlar causation problenms. Although the
conpl aint alleges defects of “excessive in nicotine delivery,”
First Amended Conplaint § 3.1.6.4, and that defendant’s
cigarettes are “highly likely to induce in foreseeable users a
state of addiction,” id. at T 1.8, nowhere does he allege that he
was addicted to defendant’s cigarettes. |In fact, plaintiff
alleges in his conspiracy claimthat he “would have quit snoking”
but for the representations of defendant, id. at | 4.9,
i ndi cating no such addiction. 1In the face of such a claim the
“common knowl edge” analysis mght be different, as it has been in
several other cases discussed in nore depth above. However, this
Court does not reach and decide this issue today.
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part).® The Court then applied this proposition to conclude that
plaintiff's strict liability and negligent failure to warn cl ai ns
were preenpted by the 1969 Act. See id. at 524. Since the 1969
Act took effect on July 1, 1969, see 15 U S.C. § 1334 (1994)
(note on effective dates), the preenptive effect only extends to
cl ai ns based on conduct subsequent to that date.

Magi strate Judge Lovegreen correctly concluded that
plaintiff’s failure to warn clainms were preenpted by the 1969 Act
i nsofar as they were based on post-1969 conduct, but did not
recomend their dism ssal because plaintiff asserted in his nmeno
and at oral argunent that the clains were based solely on pre-
1969 conduct. See April 30, 1999 Report and Recomendati on at
29-30 (“R&R’). Defendant argues that a finding of preenption
mandat es di sm ssal of the clains because, insofar as the failure
to warn clains are based on pre-1969 conduct, plaintiff has not
sufficiently alleged causati on.

This Court agrees with defendant. To prevail on the non-
preenpted failure to warn claim plaintiff would have to
establish causation on two |evels: 1) that a pre-1969 warning
woul d have induced himto stop snoking and 2) that his pre-1969

snoki ng was the proxi mate cause of his 1997 cancer. See Salk v.

3Because Justice Scalia’'s opinion, in which Justice Thomas
j oi ned, argued for even broader preenption than did the four-
Justice plurality, the plurality’s preenption analysis
constitutes the holding of the Court. See King v. E.lI. Dupont de
Nenmours and Co., 996 F.2d 1346, 1349 (1st Cr. 1993).
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Al pine Ski Shop, Inc., 342 A 2d 622, 626 (R 1. 1975). This Court

has al ready concluded that plaintiff has not sufficiently alleged
that his 1951-1964 snoking caused his 1997 cancer. Because an
additional 5 years is only a fraction of plaintiff’s snoking
years, plaintiff has simlarly not sufficiently pled the second
| evel of causation. |In addition, plaintiff has not specifically
all eged the first level of causation beyond his general causation
al | egati on quoted above. Consequently, this Court concludes that
this is an alternate ground for granting the notion to dism ss
the failure to warn cl ai ns.
Saf er Feasible Alternative Design

Def endant argues that plaintiff’s Conplaint fails to state a
claimof design defect, either in strict liability or negligence,
because plaintiff has not alleged that a safer feasible
alternative design exists for defendant’s cigarettes. To succeed
on this theory, defendant nust establish 1) that Rhode Island | aw
requires a plaintiff to prove a safer feasible alternative design
in order to prevail on a design defect claimand 2) that
therefore, plaintiff nust allege the existence of a specific
safer feasible alternative design at the pleading stage to
wi thstand a 12(b)(6) notion. Because there is no conpelling
support for either of these propositions, this Court rejects this
contenti on.

As noted above, a plaintiff in Rhode Island nmaking a design
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defect claimnust establish, in relevant part, that a defect in
t he product rendered the product unreasonably dangerous. See
Crawford, 14 F. Supp.2d at 211. Defendant argues that Rhode

| sl and | aw requires proof of a safer alternative design before a
factfinder can determne that a defect exists. Al though
practically, a plaintiff may well have to prove that a safer
feasible alternative design exists to convince a factfinder that
the product is “defective” in a way that would render it

unr easonabl y dangerous,* there is no indication that this type of
proof is required as a matter of |aw in Rhode Isl and.

The primary case that defendant relies upon for this
proposition, Jackson, 538 A 2d at 669, sinply does not establish
this requirenment. 1In that case, the plaintiff was injured when a
pyram d of stacked bows with glass |ids manufactured by the
def endant toppled over, causing the glass to break and a shard of
glass to strike his eye. 1d. at 667. The Rhode Island Suprene
Court, in review ng the evidence on defendant’s appeal fromthe
denial of a directed verdict, noted that

[t]here is no evidence concerning any alternative

design that would have nade this pyramd safe in

the circunstances in which it had been

created....Mst conpelling, however, is the

undi sputed and wel | -known fact that cookware and

glass lids will break if they fall upon a hard
surface like a slate floor. It is also well known

“This is particularly true when the claimis based in
negl i gence, since the focus will be on how the defendant could
have acted nore reasonably.
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to any reasonabl e consuner or owner that a pyramd

of dishes or cookware...my be susceptible of

toppling if a lateral force is directed against it.
Id. at 669. Further, the Court noted that there was “no evi dence
t hat woul d support the proposition that a manufacturer of
cookware and...glass lids could have anticipated [that the gl ass
woul d be stacked in a pyram d] and guarded against it in any
manner that woul d have been either feasible or practicable.” 1d.
The Court reversed the denial of a directed verdict because it
concl uded that, based on this evidence, the cookware could not be
consi dered unreasonably dangerous as a matter of law. Id. It is
clear that the Court based its decision on the average consuner’s
common knowl edge of the risks associated with stacking gl assware.
The | ack of evidence of a safer feasible alternative design was
only one consideration and may i ndeed have only been a
consideration insofar as the use of the product was
unf oreseeabl e. Thus, Jackson does not establish that proof of a
safer feasible alternative design is a prerequisite to a factua
finding that a product is defectively designed and unreasonably
danger ous.

Furthernore, at |east one federal case applying Rhode Island

| aw suggests that there is no such requirenent. See Austin v.

Lincoln Equi p. Assoc., Inc., 888 F.2d 934 (1st Cir. 1989). 1In

Austin, the plaintiff was a roofer who was injured when a power

roof sweeper manufactured by the defendant bucked backward when
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it was started, causing the plaintiff to fall off the roof. 1d.
at 935. The First Grcuit noted that the plaintiff’'s expert had
testified “that the use of a spring pin in the interlock
mechani sm bet ween the brush and wheel clutches was a poor design.
The purpose of the interlock nechanismwas to ensure that the two
cl ut ches engaged simul taneously, thereby preventing the machine
from novi ng backward[.]” 1d. at 936. The Court then concl uded
that “[s]ince a sudden backward notion by the sweeper coul d upset
a roofer’s bal ance whether he was near the edge of a roof or not,
t he desi gn and subsequent failure of the clutch interlock
mechani sm coul d reasonably be found to be a defect under Section
402A of the Restatenent.” 1d. Thus, the Court affirned the
district court’s denial of defendant’s notions for judgnent
notw t hstanding the verdict and a newtrial. [d. at 939.
| mportantly, there is no discussion of any evidence suggesting
the exi stence of a safer feasible alternative design for the roof
sweeper. The Court’s conclusion that a jury could have found the
sweeper to be defective based on the evidence discussed directly
contradi cts defendant’s contenti on.

The majority of states addressing the issue agree that no

such requirenent exists. See Potter v. Chicago Pneunatic Tool

Co., 694 A 2d 1319, 1331 n.11 (Conn. 1997)(collecting cases).
The view that a safer feasible alternative design nust be

proved as a matter of law to prevail on a design defect claimis
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set forth in the Restatenent (Third) of Torts § 2(b), which
states that a product is defective in design when

the foreseeable risks of harm posed by the

product coul d have been reduced or avoi ded by

the adoption of a reasonable alternative

design by the seller or other distributor, or

a predecessor in the comercial chain of

di stribution, and the om ssion of the

alternative design renders the product not

reasonabl y safe.
Rest atenent (Third) of Torts: Products Liability 8 2(b)(1998).
Def endant urges that Rhode |sland has already adopted this
section or will adopt it in the future. This Court rejects both
arguments.

Specifically, defendant argues that Buonanno v. Col mar

Belting Co., Inc., 733 A.2d 712 (R I. 1999), a recent Rhode

| sl and Supreme Court case, “nakes clear” that Rhode Island
foll ows section 2(b) of the Third Restatenent with respect to
design defect clainms. Because this is a conplicated factual
case, further conplicated by the Court’s three separate opinions,
an in-depth analysis is necessary to explain why defendant’s
argunent fails.

| n Buonanno, the plaintiff was injured when his arm was
crushed in the nip point of a conveyor-belt system See id. at
713. The nip point is created where the conveyor belt nobves over
the stationary portion of the conveyor-belt system or the “w ng
pulley.” 1d. at 713 n.1. The conveyor belt in question, of

whi ch the wing pulley was a conponent part, had been constructed

33



by the plaintiff’s enployer. 1d. at 714. Plaintiff brought a
product liability suit on theories of strict liability and
negl i gence agai nst the manufacturer and the distributor of the
wing pulley. See id. at 713-714. Both defendants nmade a notion
for summary judgnent on the ground that, as manufacturer and
seller respectively of a conponent part, they could not be held
liable for injuries caused by the final integrated product. See
id. at 714. The trial court granted summary judgnment for both
defendants on this ground. See id. at 715. The trial court did
not consider the inplications of the Restatenent (Third) of Torts
in determ ning conponent part supplier liability. See id.

On appeal, the Rhode |sland Suprene Court unani nously
“adopted” 8 5 of the Restatenent (Third) of Torts. See id. at
716 (Col dberg, J.); id. at 718 (Weisberger, CJ.); id. at 720
(Flanders, J.). That section states that a seller or distributor
of conponent parts

is subject to liability for harmto persons or
property caused by a product into which the
conponent is integrated if: (a) the conponent
is defective in itself, as defined in this
Chapter, and the defect causes the harm or
(b)(1) the seller or distributor of the
conponent substantially participates in the
integration of the conponent into the design
of the product; and (2) the integration of the
conponent causes the product to be defective,
as defined in this Chapter; and (3) the defect
in the product causes the harm

Rest at enent (Third) of Torts: Products Liability 8 5 (1998).

Applying this rule to the facts, the Court unani nously vacated
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the grant of summary judgnment to the distributor because it found
a genuine issue of material fact as to whether the distributor
“substantially participated in the integration” of the w ng
pulley so as to give rise to liability under the Restatenent 8§

5(b). See Buonanno, 733 A 2d at 717 (CGol dberg, J.); id. at 718

(Wei sberger, C J.); id. at 720 (Flanders, J.). A mgjority of the
Court then affirnmed the grant of summary judgnment to the
manuf act urer because (1) there was no evidence to suggest that

t he manufacturer had participated in the integration of the
conveyor belt, defeating liability under §8 5(b) and (2) there was
no genui ne dispute that the product was not “defective in
itself,” defeating liability under 8 5(a). See id. at 719

(Wei sberger, C J.).

The significance to this case of Buonanno cones with the
|atter conclusion of the majority regarding the manufacturer.
Justice CGol dberg argued in her |one opinion, which set forth the
maj ority opinion regarding the distributor but the mnority
regardi ng the manufacturer, that 8 2(b) of the Restatenent
(Third) of Torts controlled whether the part was “defective in
itself” under 8 5(a). See id. at 717. Acknow edging that the
i ssue had not been litigated by the parties or addressed by the
trial judge, she nonethel ess concluded that a genuine issue of
material fact existed as to whether there was a reasonabl e

alternative design for the wing pulley and, thus, stated that she
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woul d have vacated the grant of summary judgnent to the
manufacturer. See id. at 718. The majority rejected this view,
finding that there was no genuine issue of material fact, as any
i nference that a reasonable alternative design existed that would
have reduced or avoided the foreseeable harmto the plaintiff was
purely specul ative given the evidence in the record. See id.
(Wei sberger, C J.). No other evidence that the conponent part
was “defective in itself” was discussed. The mgjority did not
specifically address 8 2(b) of the Third Restatenent, but did
appear to adopt Justice CGoldberg’ s contention that, if there was
evi dence of a reasonable alternative design that woul d have
reduced the foreseeable harmto the plaintiff, the conponent part
could have been found “defective initself.” See id. at 718-7109.
As shoul d be evident fromthis detail ed description of the
case, the Rhode Island Suprenme Court did not “adopt” Section 2(b)
of the Third Restatement, nor did it truly give an indication
that it would do so when faced with the difficult question of
whether it is prudent to adopt a policy foreclosing liability
solely due to the absence of evidence suggesting a reasonable

alternative design for a non-conponent product. The intense

debate surrounding 8 2(b), see Potter, 694 A 2d at 1331
(coll ecting sources), was not even touched on by any nmenber of
the Court in Buonanno. The Court itself stated that “this case

stands for the proposition that the primary duty is owed by the
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desi gner of the assenbl ed machi ne and not the supplier of the
conponent parts in the absence of substantial participation in
the integration of the conponent into the design of the product.”
Buonanno, 733 A .2d at 719. Thus, this Court wll not rely on
Buonanno to predict that the Rhode Island Court wll adopt
section 2(b) of the Third Restatenent.?®

Even if Rhode |sland adopted such a requirenent, there is no
support that a safer feasible alternative design nust be pled
specifically beyond identifying a problemw th the product. No
Rhode | sl and cases applying Section 402A, including Jackson,
address pleading requirenents. Two courts in jurisdictions that
requi re proof of a safer feasible alternative design have
concluded that, at the pleading stage, it is enough to allege
that sonmething is “wong” with the product because a | ogi cal

alternative design would be to fix it. See Kotler v. Anerican

Tobacco Co., 926 F.2d 1217, 1224 (1st Cir. 1990) (appl yi ng Mass.

| aw), vacated on other grounds, 505 U S. 1215 (1992) (concl udi ng

that plaintiff nust put forth evidence of a safer feasible

alternative design to survive summary judgnent, but noting

There is another consideration relevant to this analysis
whi ch defendant has failed to raise. If this Court were to
concl ude that Rhode Island follows Section 2 of the Third
Rest at enment, today’s hol ding regardi ng the conmon know edge
doctrine would be noot, as that section expressly rejects the use
of the doctrine to preclude a product liability action as a
matter of law. See Restatenent (Third) of Torts: Products
Liability 8 2 cm. g (1998).
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w thout comment the district court’s conclusion that plaintiff
had stated a design defect claimby alleging that defendant’s
tobacco was “bad”); Thonmas, 11 F. Supp.2d at 853 (noting that

M ssissippi |aw requires proof of a safer feasible alternative
design, but concluding that “since the plaintiff is alleging that
t he defendants added harnful ingredients to the tobacco, it is
possi bl e that the plaintiff can prove a feasible design
alternative would be to avoid addi ng such ingredients.”). As

di scussed below, plaintiff does nmake such allegations.

Def endant cites no cases in which a notion to dism ss was
granted based on a failure to allege a safer feasible alternative
design. Instead, defendant’s argunent seens to change course
m dstream The only cases defendant cites that dism ss design

defect clains on the pleadings, Buckinghamv. R J. Reynolds

Tobacco Co., 713 A .2d 381 (N.H 1998) and G anitsis v. Anerican

Brands, Inc., 685 F. Supp. 853 (D.N. H 1988)(applying N.H |aw),

are totally inapposite to this case. 1In both cases, the
plaintiff was attenpting to recover under the “risk/utility”
t heory, which provides that a product is defective if the risks

associated wth the product’s use outwei gh the social value or

utility of the product. See Buckingham 713 A 2d at 383;
G anitsis, 685 F. Supp. at 857. Thus, the risk/utility theory,
unl i ke the consuner expectation theory, does not require a

plaintiff to allege or prove that the product is defective beyond
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the inherent characteristics that allegedly nmake it unreasonably
dangerous. Both Courts concluded that New Hanpshire did not
follow the risk/utility theory and, thus, dism ssed the clains
because the plaintiffs had not alleged a defect in the product

beyond the inherent risks. See Buckingham 713 A 2d at 384,

G anitsis, 685 F. Supp. at 859.

Def endant expends an enor nous anount of space in its
objection to the Report and Recommendati on essentially arguing
t hat Rhode |sland does not follow the risk/utility test, or what
it ternms “categorical liability,” and that therefore plaintiff’s
clainms should be dism ssed. While defendant is correct about the

rule of law, see Castrignano, 546 A 2d at 779 (Rhode Isl and

foll ows the consuner-expectation test),® it is incorrect about
its application to this case. Although plaintiff does nake sone
al l egations that are untenable under the consuner-expectation

test, see First Amended Conplaint § 3.1.3 (“the risk of danger

fromthe design of defendant’s cigarette products outwei ghed the
benefits obtained with the use of the products”), plaintiff also
makes several allegations that there is sonething “wong” with
defendant’s cigarettes. See id. at § 3.1.6.1 (“Insufficient

reduction in tar and other carcinogens by dilution and

The Castrignano Court, however, created an exception to
that rule by adopting comrent k to Section 402A, which enpl oys a
risk/utility analysis for “unavoi dably unsafe products” such as
prescription drugs, as an affirmative defense. Castrignano, 546
A.2d at 782. That exception is not relevant to the case at bar.
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filtration); 7 3.1.6.4 (“Excessive in nicotine delivery”).

For the above reasons, plaintiff’'s pleading, to the extent
it alleges a defect in defendant’s cigarettes, would state a
design defect claimwere it not for the applicability of the
common know edge doctri ne.

Furthernore, the adoption of the Third Restatenent in Rhode
| sl and would not alter the analysis. The Restatenent expressly
states that it “takes no position regarding the requirenents of
| ocal | aw concerning the adequacy of pleadings or pretrial
denonstrations of genuine issues of fact. It does, however,
assunme that the plaintiff will have the opportunity to conduct
reasonabl e di scovery so as to ascertain whether an alternative
design is practical.” Restatenent (Third) of Torts: Products
Liability 8 2 cnt. f (1998). Therefore, using the sane
reasoning, an allegation that there is sonmething wong with the
product would state a design defect claimunder the Third
Rest at enent because a plaintiff could eventually prove that a
safer feasible alternative design would fix the problem

This Court notes that its conclusions in this section to
this point essentially adopt Magi strate Judge Lovegreen’s
recomrendati on on the issue of a safer feasible alternative
design requirenent. Contrary to defendant’s assertions, this
Court does not read Judge Lovegreen’s Report as endorsing

“categorical liability.”
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However, this Court declines to adopt Judge Lovegreen’s
recommendati on that defendant be sanctioned for its argunents on
this issue. Federal Rule of Civil Procedure 11 provides that
“the clainms, defenses, and other |egal contentions” contained in
a party’'s pleadings nmust be “warranted by existing |aw or by a
nonfrivol ous argunent for the extension, nodification, or
reversal of existing |aw or the establishnment of new law.]” Fed.
R Gv. P. 11(b)(2). Judge Lovegreen based his recommendati on
specifically on defendant’s assertion that Jackson establishes
that a plaintiff nust plead and prove a safer feasible
alternative design in order to prevail on a design defect claim
in Rhode Island. Although this Court agrees that Jackson does
not establish this proposition, it declines to sanction defendant

for this “aggressive” use of precedent. See Protective Life Ins.

Co. v. Dignity Viatical Settlenent Ptnrs., 171 F.3d 52, 57 (1st

Cr. 1999)(reversing inposition of Rule 11 sanctions as abuse of
di scretion where district court based sanctions on aggressive use
of precedent, even where Court agreed that party had “attenpted
to squeeze too much from|[the] cases”). Defendant did not rely
solely on Jackson for its argunent regarding the need to plead
and prove a safer feasible alternative design and this Court

concl udes that, given the current controversy over the theory and
t he Rhode Island Suprenme Court’s recent cursory treatnent of

Section 2(b) of the Restatenent (Third) of Torts in Buonanno, the
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overall argunent was not so frivolous as to warrant Rule 11

sanctions. See Cancy v. Mbil G| Corp., 906 F. Supp. 42, 50

(D. Mass. 1995)(refusing to inpose Rule 11 sanctions where party’s
argunent was “not entirely unfounded”).
Negl i gent Manufacturing C aim

Def endant argues that plaintiff’s negligent manufacturing
claimfails to state a claimon which relief can be granted
because plaintiff fails to allege a deviation fromdefendant’s
manuf acturing process. This Court agrees.

First, it is unclear to this Court why plaintiff would
i nclude a negligent manufacturing claimin this Conplaint since
strict liability will lie due to a manufacturing defect w thout,
as noted above, the additional requirenent that defendant knew or
shoul d have known of the defect. Nevertheless, the claimwould
fail regardless of the theory asserted because, in addition to
t he application of the common know edge doctrine rendering the
product not “unreasonably dangerous” as a result of a defect,
plaintiff has failed to properly allege a manufacturing defect.
To establish a manufacturing defect, “a plaintiff nust show a
product defect caused by a m stake or accident in the

manuf acturing process.” Swajian v. General Mtors Corp., 916

F.2d 31, 35 (1st Cr. 1990) (appl ying Rhode Island | aw). Accord

Perez-Trujillo v. Volvo Car Corp., 137 F.3d 50, 53 (1st G

1998) (appl ying Puerto Rico | aw)(sane requirenent); Duford v.
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Sears, Roebuck & Co., 833 F.2d 407, 410 (1st G r. 1987) (appl yi ng

New Hanpshire | aw) (sane). Plaintiff has nmade no such allegation
and has stated no facts from which such an all egation could even
be inferred. Instead, plaintiff attenpts to argue that a
manuf acturi ng defect can be established by a show ng that
defendant’s product differs fromthe “marketpl ace standard.”
Pl.”s Qbjection to Defendant’s Motion to Dismss at 4. There is
absolutely no support for this proposition. Furthernore, such a
theory woul d render a manufacturing defect claim
i ndi stingui shable froma design defect claim

Therefore, plaintiff’s negligent manufacturing claimwould
have been dism ssed on this ground al one.

B. Conspiracy Caim

There has been no objection filed by plaintiff to the
Magi strate Judge’ s recommendation that plaintiff’s conspiracy
claimgrounded in fraud be dism ssed for failure to conply with
the requirenents of Rule 9(b) as they are set out above. The
Magi strate Judge concluded that plaintiff’s “conplaint alleges
actual m srepresentations, reliance, and the justifiability of
such reliance in such broad terns that it does not go any further
than restating the elenents of the claimand, therefore, does not
serve its purpose of giving [defendant] the notice it is entitled
toin order to answer a claimof fraud.” R&R at 8. Since this

Court, upon review, thoroughly agrees with the Mgi strate Judge’'s

43



reasoni ng and conclusion, it will not bel abor the point by
conducting its own anal ysis.

The objection filed is by defendant to the Magistrate
Judge’ s recommendation that plaintiff be allowed tinme to anmend
his conplaint to attenpt to conply with Rule 9(b). Defendant
argues that, since this is plaintiff’s second attenpt at drafting
a viable conplaint and since plaintiff’s counsel “admtted” that
the conplaint could not be inproved, see Deft’s (bjection to R&R
at 42, dism ssal of the conspiracy claimshould be with
prejudi ce. However, the dismssal of plaintiff’s original
conplaint was for a violation of Rule 8 and, thus, plaintiff was
not on notice that the conplaint failed to satisfy the

particularity requirenments of Rule 9(b). <. Hayduk, 775 F.2d at

445 (dism ssal with prejudice of fraud counts after plaintiffs
had two opportunities to anmend their conplaint was well within
the discretion of the district court particularly where the
plaintiffs were notified before anmending a second tinme that the
all egations of fraud in their first anmended conplaint failed to
meet the particularity requirenents of Rule 9(b)). Furthernore,
al though plaintiff’s counsel did indicate at the hearing before
the Magi strate Judge that “[w] e’ ve done our best,” March 3, 1999
Arg. Tr. at 44, he represented at the hearing before this Court
that “we’ll try. W'Ill do it again.” July 26, 1999 Arg. Tr. at

30. Since federal courts should be liberal in allow ng
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anmendnents, see Foman v. Davis, 371 U S 178, 182 (1962);

Fed.R Cv.P. 15(a), this Court will adopt the Magistrate Judge’s
recommendation and wll grant plaintiff a chance to anend the
conpl aint consistent with this opinion.

The Court notes, however, that Rule 9(b) will not be
plaintiff’s only obstacle in attenpting to replead. Even if
plaintiff properly avers a fraud claimwth particularity, that
claimw |l fail as a matter of law to the extent plaintiff relies
upon m srepresentati ons made after 1964 regardi ng the general
heal th risks of snoking, including the risk of contracting
cancer. |In Rhode Island, reliance on alleged m srepresentations
must be justifiable to establish a viable fraud claim See Kelly

v. Tillotson-Pearson, Inc., 840 F. Supp. 935, 940 (D.RI. 1994);

Travers v. Spidell, 682 A 2d 471, 473 (R I. 1996) (per curian

In view of this ruling regarding the public’s common know edge of
the general health risks of snoking since 1964, plaintiff cannot
as a matter of law plead justifiable reliance on representations
made by defendant after that date which conflict with such

knowl edge. See, e.qg., Smth, 599 A 2d at 321 (“no reasonable

person could have relied on any alleged representation in nedia
advertising that driving while intoxicated is safe or

acceptable”); Gawoski v. MIller Brewing Co., 644 N E 2d 731, 736

(Chio Ct. App. 1994)(“a reasonabl e consuner could not, as a matter

of law, ignore basic comon know edge about the dangers of
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al cohol and justifiably rely upon beer advertisenents and their
idyllic images to conclude that the prolonged and excessive use
of al cohol is safe and acceptable”).’

| V. Concl usi on

For the preceding reasons, defendant’s notion to dismss is
granted as to all clains. However, plaintiff is granted |eave to
file a second anended conpl aint which is consistent with this
opinion, within thirty (30) days fromthe date hereof.

It is so ordered.

Ronal d R Lagueux
U S District Judge
January 12, 2000

I'n Jones, 17 F.Supp.2d at 720-721, the Court applied the
common know edge doctrine to bar strict liability and negligence
cl aims based on cigarettes, but allowed a common |aw fraud claim
to go forward. In discussing the justifiability of reliance on
al |l eged m srepresentations, the Court distinguished Gawl oski by
noting that plaintiff’s claimwas based on m srepresentations
regardi ng defendant’s mani pul ation of nicotine levels in the
cigarettes rather than just m srepresentations regarding the
wel | - known dangers of the product alone. |[d. at 721. Since
there is no such allegation in this case and plaintiff’'s fraud
cl ai m appears to be based only on all eged m srepresentations
regardi ng the general health risks of snoking, Gawl oski’s
reasoni ng can be borrowed here to preclude an all egation of
justifiable reliance.
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